IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.887 OF 2019

DISTRICT : NASHIK
Sub.:- Voluntary Retirement

Shri Balasaheb Pandharinath Karwal.
Age : 55 Yrs, Occu.: Circle Officer in the
Office of Tahasildar, Nandgaon,

District : Nashik and residing at
Laxmanrekha Apartment, Laxman Nagar,

)
)
)
)
)
)

Canada Corner, Nashik. ...Applicant

Versus

1. The District Collector, )
Nashik, having office at Old C.B.S, )
Nashik — 2.

2. The State of Maharashtra.
Through Principal Secretary,
Revenue Department, Mantralaya,
Mumbai — 400 032.

~— — — —

3. The Tahasildar, Tal.: Nandgaon,
Having Office at Nandgaon, )
District : Nashik. )...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 03.02.2023
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JUDGMENT

1. The Applicant has challenged the impugned communication dated
02.07.2019 whereby Respondent No.1 - Collector, Nashik accepted
notice of voluntary retirement and also challenged the communication
dated 31.07.2019 whereby his notice of withdrawal of voluntary
retirement dated 18.07.2019 is rejected.

2. Shortly stated facts giving rise to this application are as under :-

While Applicant was serving as Circle Officer in Tahasil Office,
Nandgaon, District Nashik, he submitted notice of voluntary retirement
on health ground on 01.04.2019 with request to Collector to retire him
on 30.06.2019 (on expiry of 3 months’ notice period). However, before
expiration of 3 months’ period, he gave letter dated 13.06.2019 and
raised grievance that because of some ailment, he had earlier requested
for his transfer from Nandgaon to Nashik, but it was not considered, and
therefore, he had tendered notice of voluntary retirement on 01.04.2019.
In letter, he requested to consider his request for transfer to Nashik.
However, it was not responded. Later, Collector by communication dated
02.07.2019 informed the Applicant that his notice of voluntary
retirement dated 01.04.2019 has been accepted in terms of Rule 66 of
Maharashtra Civil Services (Pension) Rules, 1982 (hereinafter referred to
as ‘Pension Rules of 1982’ for brevity) and he stands retired w.e.f.
30.06.2019 after office hours. Thereafter, Applicant again made an
application on 18.07.2019 stating that though earlier he had requested
for voluntary retirement on personal ground and it came to be accepted
by the Department, he had 3 years’ service left, and therefore, requested
not to accept voluntary retirement and he be posted in the Office of
Divisional Commissioner, Nashik. The Collector by communication
dated 31.07.2019, however, rejected his applications stating that his
voluntary retirement notice is already accepted by communication dated

02.07.2019.
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3. On the above background, the Applicant has challenged the
communication dated 02.07.2019 as well as 31.07.2019 in the present
O.A.

4. Shri A.V. Bandiwadekar, learned Advocate for the Applicant sought

to assail the impugned communications and made two-fold submissions.

(i) Before expiration of period of notice, the Applicant by letter
dated 13.06.2019 (Page No.22 of Paper Book) sought to
withdraw notice of voluntary retirement and it ought to have
accepted as withdrawal notice of retirement.

(i) In alternative submission, he has pointed out that the
communication of acceptance of notice of voluntary
retirement was not served upon the Applicant till
28.08.2019. Consequently, Applicant deemed to have been
in service till 28.08.2019. Thus, according to him, till
28.08.2019, the relationship of employer and employee were
in subsistence. Therefore, Applicant’s second letter dated
18.07.2019 whereby he requested not to accept his
voluntary retirement ought to have been accepted by

Collector.

S. To bolster the contention, the learned Advocate for the Applicant
sought to draw support from the decision rendered by this Tribunal in
0.A.No.499/2017 (Pradipkumar Y. Bhurke Vs. The
Chairman/Secretary, MPSC) decided on 13.02.2019 and (1997) SCC

280 [Power Finance Corporation Ltd. Vs. Pramod Kumar Bhatia].

6. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer in
reference to stand taken in Affidavit-in-reply submits that in terms of
notice of voluntary retirement dated 01.04.2019, he was to retire after 3
months’ period w.e.f. 30.06.2019 and request for withdrawal of notice

can be given only before intended dated of retirement and not thereafter.
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Whereas in the present case, the letter for withdrawal of notice though
given on 13.06.2019, it was not unconditional withdrawal of notice of
retirement, but it was only for request for transfer from Nandgaon to
Nashik as a conditional withdrawal of notice of voluntary retirement.
Therefore, it could not be considered or acted upon as withdrawal of
notice of voluntary retirement. After expiration of 3 months’ period on
30.06.2019, the relationship of employer and employee come to an end.
The Collector, therefore, by communication dated 02.07.2019 passed
order of accepting notice of voluntary retirement w.e.f. 30.06.2019. The
learned P.O. has further pointed out that on 02.07.2019, the Applicant
has tendered Affidavit (Page No.51 of P.B.) stating that he had tendered
the resignation notice voluntarily without any pressure and intend to
take voluntary retirement w.e.f.30.06.2019 after office hours. However,
later Applicant sent letter dated 18.06.2019 for not accepting his
resignation with request to transfer him in the Office of Divisional
Commissioner, Nashik. Since notice of voluntary retirement was already
accepted, the Collector by his communication dated 31.07.2019 rejected
his request. On this line of submission, learned P.O. submits that there
was no withdrawal of voluntary retirement before the intended date of
retirement, and therefore, challenge to the impugned communications
holds no water. Reliance is placed on the decision of Hon’ble High Court
(Aurangabad Bench) in Writ Petition No.2442 of 2019 [Gajanan S.
Maitri Vs. Union of India & Ors.| decided on 26.04.2019.

7. In view of pleadings and submissions, the issue posed for
consideration is whether communication dated 13.06.2019 could be
considered as a withdrawal of notice of voluntary retirement and
secondly, whether Applicant could be said in employment on 18.07.2019
on which he made second request for not accepting his voluntary

retirement notice.

8. Retirement on completion of qualifying service is governed by Rule

66(5) of ‘Pension Rules of 1982°. The Government servant who desires to
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take voluntary retirement is required to give 3 months’ notice to the
appointing authority. Here Rule 66(5) with proviso is material, which is
as under :-
“66(5) A Government servant, who has elected to retire under this rule
and has given the necessary intimation to that effect to the appointing

authority, shall be precluded from withdrawing his election subsequently
except with the specific approval of such authority :

Provided that the request for withdrawal shall be before the
intended date of his retirement.”

9. Thus, Rule 66(5) expressly permits Government servant to
withdraw notice of voluntary retirement provided request of withdrawal is
made before the intended date of retirement and Government servant is
precluded from withdrawing his notice except with specific approval of

the authority.

10. Now, turning to the facts of the present case, notably, in notice of
retirement dated 01.04.2019 (Page No.20 of P.B.), the Applicant has
specifically mentioned the date of intended retirement as 30.06.2019.
Thus, by operation of law and in view of his request, he was to retire on
30.06.2019. True, on 13.06.2019, he made one application, but it
cannot be termed as withdrawal of retirement notice. The contents of

letter dated 13.06.2019 are material, which are as under :-

¢ ‘a:lg\[aa’

et 3t BRAl B A Feahudla waet @a HREGE, dgiia FRE, Aigna AA st
9/&/09¢ UIGA HERA 3@, R AR d TR 3R et 3P AR Hgd At AY Rufes 31g.
HE AT T ARG A HAH B A Bl AT FUA 3t AL aoft S@ei A [eielt 316t et gt uig
AR & RER B et A a AR aget el @ Fgus 3t Wzt Figed dvana far H3e aa weda
AR Delell 3@, qAT F EURA ATEA THR AdT Detelt R[S At AL AT AZHAGR A USRAS!
qUElestcitA Uil 313, Al 3dRa diet atl sdep! sae! Adi wlctad Biete 31g.

3R AR i et BRat @, 7t =g arlt snucEwSA i Al [P AR A AidwSA
A fasial 36t AR Dl B, WG ARL d&ct el AE axd AP deeteH 3t Al sl
3G Al ARG AdDHSA RIBRA BHeel TGt ABH TG Bl3e AR AR Bl ADA Rd Al WA Al
frqett &t St 3dRa BriwTes AT At AioTe TBR HH D,

T[S A A AFERAYD AR Hoel AT ASAT SCTRUCHB Al D A Taeht @l
A 9t FHRIIRAC! e FREHA Al. [l 30w, dAfes i Ao ot RierA Had & a e,
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11. Curiously, not a single word about withdrawal of resignation notice
is mentioned in the above letter. All that, it speaks about request for
transfer to Nashik and nothing else. Even if it is construed liberally, the
Applicant intended to put condition for posting at Nashik. Suffice to say,
such letter cannot be termed withdrawal of notice of resignation. In any
event, all that it could be termed conditional withdrawal of notice of
retirement, if he was given posting at Nashik. Needless to mention, no
such condition can be set out by employee for withdrawal of resignation.
Thus, situation emerges that there was no such withdrawal of
resignation letter till intended date of retirement. It is well settled that
Government employees have locus to withdraw his request for voluntary
retirement before the intended date of retirement and not thereafter.
Once intended date of retirement is over, the relationship of employer
and employee comes to an end. In this behalf, learned P.O. rightly
referred the decision in Gajanan Maitri’s case (cited supra) where in
similar situation, in Para No.15, Hon’ble High Court summarized legal

position as under :-

“15. The government employee will have locus poenitentiae to withdraw
his request for voluntary retirement before the intended date of retirement
and not thereafter. On the lapse of intended date of retirement the
relationship of the employer and employee would come to an end.”

12. At this juncture, it would be apposite to refer the decision in
2001(3) SCC 290 [Tek Chand Vs. Dile Ram] wherein Hon’ble Supreme

Court observed as under :-

“Thus, from the aforesaid three decisions, it is clear that if the right to
voluntarily retire is conferred in absolute terms as in Dinesh Chandra
Sangma case by the relevant Rules and there is not provision in the Rules
to withhold permission in certain contingencies, the voluntary retirement
comes into effect automatically on the expiry of the period specified in the
notice. If, however, as in B.J. Shelats case and as in Sayed Muzaffar Mirs
case the authority concerned is empowered to withhold permission to retire
if certain conditions exist, viz, in case the employee is under suspension or
in case a departmental enquiry is pending or is contemplated, the mere
pendency of the suspension or departmental enquiry or its contemplation
does not result in the notice for voluntary retirement not coming into effect
on the expiry of the period specified. What is further needed is that the
authority concerned must pass a positive order withholding permission to
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retire and must also communicate the same to the employee as stated in
B.J. Shelats case and in Sayed Muzaffar Mirs case before the expiry of the
notice period. Consequently, there is no requirement of an order of
acceptance of the notice to be communicated to the employees nor can it be
said that non-communication of acceptance should be treated as
amounting to withholding of permissions.”

13. Thus, it is no more res-integra that notice of voluntary retirement
can be withdrawn before the intended date of retirement only and not
thereafter. In the present case, there being no such withdrawal of
conditional voluntary retirement notice, it is a matter of fait accompli

once intended the date of retirement is over.

14. Despite the aforesaid position, the Applicant later again made an

application on 18.07.2019, which is after intended date of retirement and

the contents of the letter are also quite interesting, which are as under :-
“FAgET,

feicht 315t BRA @ 3t Reties 9/08/209R Ash West Fgeitar 36t AR D Fldl. AEFAR A
Tzt gt FoR B0 Jctett R AFSIA.

dentl 3t f6.93/&/209% Ast 3muAw: Teicd 3wt AR FFA A AL AHE DA B B AR
EEA (TFAET) Bl3He ARALHA At SRIE AR Hed D A RNRH 3@, Al Algond A JarA
T AF B G FBYE F TURIE FEAE 315t D Bl U AR 1St AR et et g a Ak
JGett S B FIE Fl T Fgeit doara faaR e 3t a sRa[ A& DA Sl

aAg 3 30T Ul AT TR QNAA Add AT Belelt 3. Al JeAT AT dgAlcieR Al USRI
TR U 3R, AR 34RA 3 a¥ gawt Aat Benad Riewes 3R, Fgus it AL Remia g Al
(316 AABSH TEeIAS! 361 AER Betl il 30 AN Secl ZTIAG! U TREHe RDIBRA EoEbE
faeiclt Seht Biell. AAT AT SRULIHS AA TS 3AAT AT TI| FHRITRAC! MUABSH i Al fastwh
36 A AR AldHA [eielt 36t AR DA 3@,

TR A ST HITATE THR ABEHYde AR & Bt v Al West gt s dwena
3R AFSTA 3B,

Jaa AR w1 fEdt 3ug @t Al Wt Fah seisR Bevd A6 A U BRI 3Rl
1. fasel 3t write™, e 3 aget 3t Aar @t &0 Ardt & fsicdt.”

15. In first place, in this letter also, Applicant admits that he got the
knowledge that his notice of voluntary retirement is already accepted.
Secondly, he again reiterated his request for transfer to Nashik. Thus,
all that, in letter dated 18.07.2019, he again requested for posting at
Nashik and reinstatement by rejecting his voluntary retirement notice.

Indeed, after expiration of 3 months’ period as well as the dates
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specifically mentioned by him, he stands retired on 30.06.2019.
Therefore, the question of withdrawal of resignation notice after it has

taken effect does not survive.

16. Despite the aforesaid situation and legal position, the learned
Advocate for the Applicant tried to contend that since order of acceptance
of voluntary retirement passed by Collector on 02.07.2019 was served
upon the Applicant quite belatedly on 28.08.2019, till then, jurial
relationship of employer and employee were subsisting, and therefore,
application made by Government servant on 18.07.2019 ought to have
been accepted as a withdrawal of notice of voluntary retirement. For this
purpose, he has pointed out that as per extract of Outward Register
(Page No.25 of P.B.), the order of Collector dated 02.07.2019 about
acceptance of voluntary retirement notice was dispatched to the
Applicant on 27.07.2019. True, it appears that the order of Collector
dated 02.07.2019 was dispatched quite belatedly on 27.07.2019.
However, there is no denying that Applicant himself has given intended
date of retirement 30.06.2019 (3 months’ notice) and there was no such
withdrawal of voluntary retirement before the deadline i.e. upto
30.06.2019. This being the position, the relationship of employer and
employer comes to an end on 30.06.2019 itself. Thus, even if order was
communicated to the Applicant somewhat late, it cannot be said that
relationship of employer and employee were in existence after
30.06.2019. Indeed, in letter dated 18.07.2019, the Applicant himself
clarified that he had knowledge that his notice of voluntary retirement is
already accepted. Thus, even assuming for a moment that the order of
Collector dated 02.07.2019 was served upon the Applicant belatedly that
ipso-facto would not revive the relationship of employer and employee,

which had already terminated on 30.06.2019 as a legal consequence.

17. Indeed, notably, Applicant himself submitted an Affidavit on
02.07.2019 clearly stating that he had tendered notice of voluntary

retirement on personal grounds without any pressure. The said Affidavit
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run counter to his contention that subsequently he intended to withdrew
the resignation. The contents of Affidavit (Page No.51 P.B.) are as

under:-

‘gqasnux

1. HRIBGR! EsiftepRl, aides Jid JAAR ...

) MBARE Uedel BRaAws, ad 8, sal-alen, ABUR 9, AHT IV 3UR, Hais! BleR, AlSIEb

BRI A AR BAA BIAl b,

# FAeIA JFA .96 /¢/9RR9 ASh A URTaR Alst HEs, dl. Us, &1, Afdies A gor e
Bl 31 Ash A GRaet e @A FREA YA dgAid HRGRIA Agond AA HRRA B, .
9&/¢/9%R9 URIH 3NSI3RBR AGH Aewl Adl 9 a¥ 9o A 998 Tan Fnelelt 3MB. AR Ta:A Jgd
BROMAD q DIGAD BRUAD F MHA AAGA [2.30/&/209R (FRicRNA dBaicR ) TRHE T Aat=gett
835 shmdl. AR W g Frta it Teigelia ddcicn 3ris At W fige aved HoIE JewRa
3@ AR AR SEA AL9/6/IRER 31 TR q SRR 31 TR ATABE Ht Had T feigat ad 318,

18. Reliance placed on the decision in Power Finance Corporation’ case
(cited supra) is totally misplaced. In that case, employee had applied for
voluntary retirement pursuant to Scheme framed by Power Finance
Corporation to relieve surplus staff. Initially, Corporation by order dated
20.12.1994 accepted employees’ voluntary retirement w.e.f. 31.12.1994
subject to his clearance of outstanding dues. It is in that context,
Hon’ble Supreme Court held that the order of acceptance of voluntary
retirement order dated 31.12.1994 was conditional order and it did not
come effective until dues were paid. Hon’ble Supreme Court, therefore,
observed that the employee rightly understood that unless he was
relieved of the duties of the post after payment of outstanding dues, the
order accepting his voluntary retirement did not become effective. It is in
that context and in fact situation, Hon’ble Supreme Court held that “It is
now settled legal position that unless employee is relieved of the duty
after acceptance of offer of voluntary retirement, the jurial relationship of
employer and employee does not come to an end”. This statement

cannot be read in isolation, since it was in the context that the order of
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acceptance of voluntary retirement itself was conditional one. Whereas
in the present case, it is not so. Suffice to say, the decision is hardly of

any assistance to the Applicant in the present case.

19. Learned Advocate for the Applicant also placed reliance on the
decision of 0.A.N0.499/2017 in Pradip Kumar Bhurke’s matter (cited
supra) in which Government servant gave voluntary retirement notice on
09.12.2016 with request to accept his voluntary retirement notice of
31.03.2017. The Government accepted the resignation notice on
24.03.2017 which was to be effective on 31.03.2017. However, before
31.03.2017, Applicant made representation dated 24.03.2017 to revoke
the request of voluntary retirement, but it came to be rejected by
communication dated 31.03.2017. It is in that context, O.A. was allowed
with the finding that Government servant had legal right to withdraw
notice voluntary retirement before actual intended date of retirement.
Whereas in the present case, Applicant himself requested to retire him
on 30.06.2019 at the end of 3 months’ notice period and there was no
such unconditional withdrawal of resignation. Therefore, the decision
rendered by the Tribunal in 0.A.No.499/2017 is of no help to the

Applicant in the facts and circumstances of the present case.

20. During the course of hearing when specific query was raised by the
Tribunal about the grant of retiral benefits, the learned Advocate for the
Applicant stated that recently in the month of January, gratuity and

pension has been sanctioned. Thus, it is a case of fait-accompli.

21. The cumulative effect of aforesaid discussion leads me to sum-up
that the challenge to the orders dated 02.07.2019 and 31.07.2019 is

devoid of merit and O.A. is liable to be dismissed. Hence, the order.
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ORDER

The Original Application is dismissed. Parties to bear their own

cost.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 03.02.2023
Dictation taken by :
S.K. Wamanse.
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